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would be allocated to such person if the unallocated stock were allocated to all participants in the
same proportions as the most recent stock allocation under the plan.

Code section 409(p)(4)(D) states that, for purposes of section 409(p)(4), the term “member of the
family”” means, with respect to any individual, (i) the spouse of the individual, (ii) an ancestor or
lineal descendant of the individual or individual’s spouse, (iii) a brother or sister of the individual
or individual’s spouse and any lineal descendant of the brother or sister, and (iv) the spouse of
any individual described in clause (ii) or (iii). Section 409(p)(4)XD) further states that a spouse
of an individual who is legally separated from such individual under a decree of divorce or
separate maintenance shall not be treated as such individual’s spouse for purposes of this
subparagraph.

Under the facts and representations described above, the only family members who are
aggregated under the rules of Code section 409(p)(4)XD) are the cousin who has  shares in
Plan X and that individual’s child, who has shares in Plan X. Since the aggregate number of
shares held in the Plan X accounts of these two individuals is less than 20 percent of the number
of the deemed-owned shares () of stock in Company A, neither of these two individuals
constitutes a “disqualified person” within the meaning of Code section 409(p}4)(A)(i). In
addition, since neither of these individuals, nor the other  cousins, has deemed-owned shares
which are at least 10 percent of the total number of deemed-owned shares, none of these
individuals constitutes a “disqualified person” within the meaning of section 409(p)(4 )} AXii).

We note that, under Code section 409(p)(3)(B), the attribution rules of section 318(a) apply only
for purposes of determining whether there is a nonallocation year under section 409(p)(3(A), and
do not apply for purposes of the “‘disqualified person™ definition provided in section

409(p)(4)(A)(ii)-

Accordingly, with respect to your requested ruling, we conclude that the plan year is not a
nonallocation year for purposes of Code section 409(p) because there are no disqualified persons
within the meaning of section 409(p)(4).

This ruling letter is based on the assumption that Plan X is qualified under Code section 401(a) at
all times relevant to the transaction described herein, and that Plan X is an ESOP as described in
section 4975(e)(7).

This ruling letter is also based on the assumption that there is no synthetic equity as described in
Code section 409(p)(6)(C) and its associated regulations as applicable.

This ruling letter is directed only to the taxpayer who requested it. Section 6110(k)(3) of the
Code provides that it may not be used or cited by others as precedent.

Copies of this ruling letter have been sent to your authorized representatives in accordance with a
power of attorney on file with this office.
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If you have any questions, please contact

Please refer to SE:T:EP:RA:T3.
Sincerely yours,
%(('a itz V %—’«—\
Frances V. Sloan, Manager
Employee Plans Technical Group 3
Enclosures
Notice 437
Deleted copy of ruling letter




